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Wald, Crcuit Judge: Petitioner Cerald Stoiber is an IIlli-
noi s broker associated with American |nvestnent Services,
Inc. ("AIS"). ASis a nenber of the National Association of
Securities Dealers, Inc. ("NASD'), a self-regulatory organiza-
tion in the securities field. Stoiber borrowed a total of
$495,000 from his custonmers, gave the |enders prom ssory
notes in exchange, and used nost of the noney to invest in
commodities. The NASD fil ed disciplinary charges agai nst
him asserting that he violated the NASD Rul es of Fair
Practice by selling securities (the notes) wi thout giving AI'S
prior witten notice. Stoiber was sanctioned by the NASD
and appeal ed to the Securities and Exchange Conmi ssion
("SEC' or "Conmi ssion"), which affirned the sanctions. See
In re Gerald Janmes Stoiber, 65 S.E.C. Docket 1097 (1997).
The SEC deni ed a request for reconsideration. See Inre
Ceral d Janes Stoiber, 66 S.E.C. Docket 731 (1998).

St oi ber petitions for review of the SEC s deci si on under 15
US. C s 78y. He argues that the prom ssory notes are not
securities, that the SEC m sapplied the test articulated by the
Supreme Court for determ ning whether a note is a security,
that the Conm ssion abused its discretion by approving the
sanctions, and that the sanctions violate the E ghth Arend-
ment's Excessive Fines Clause. W deny the petition for
revi ew because the SEC properly concluded that the notes
are securities, the SEC did not abuse its discretion, and
St oi ber wai ved the Excessive Fines argument by not raising
it before the Conm ssion.

| . Background

From 1991 to 1993, Stoi ber approached thirteen custoners
and asked to borrow various suns of npney totaling
$495,000.1 He explained that nmost of the noney would be
used for financing commodities trading in his own trading

1 The proper initial date is anmbiguous in the NASD s conpl aint.
It first describes the period in question as March 1, 1992 to
Septenmber 23, 1993. El even notes were executed during that
period. The conplaint, however, also includes a chart listing thir-
teen notes executed between March 1, 1991 and Septenber 23,

account and the rest for personal uses.2 Each customer gave

hi m $10, 000 to $200, 000 and Stoi ber executed unsecured

prom ssory notes in return. The notes provided for terns of
two to five years3 and fixed interest rates ranging fromsix to
twel ve percent. The record indicates that the interest rate

on many of the notes was about two points over the prine

rate at the tinme of execution. Stoiber also borrowed noney
fromhis parents but did not give themany prom ssory notes;
that borrowi ng was not part of the disciplinary action

St oi ber had known the note hol ders, on average, for over
ni ne years when the notes were executed. He testified
before the NASD that he has neani ngful social relations with
all of them beyond the usual broker-custoner relationship.
He expl ained, for exanple, that they sent his children gifts on
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their birthdays and one is like a nother to him

The National Futures Association ("NFA") conducted a
comodities review of AIS in 1993. The NFA exam ner
| earned of the notes and infornmed the NASD and the state of
[I'linois. Both comenced investigations. The Illinois inves-
tigation led to an agreenent with Stoi ber that he would offer
rescission to the note holders; every note hol der declined the
of fer.

On April 6, 1994, the NASD charged Stoiber with viol ations
of Sections 1 and 40 of Article Ill of the NASD Rul es of Fair
Practice (since renaned Rules 2110 and 3040). Section 1
requires that "[a] menber, in the conduct of his business,
shal | observe high standards of comercial honor and just
and equitable principles of trade.”" Section 40 is the focus of
the all egations against Stoiber. It provides, in relevant part:

(a) Applicability--No person associated with a nmenber
shall participate in any manner in a private securities

1993. The record contains numerous indications fromboth parties

that thirteen notes are under review.
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2 Stoiber estimated that he spent $50, 000 on personal expenses (a

$20, 000 paynment toward his nortgage and the rest for credit card
and hospital bills).

3 Sone were subsequently extended.

transacti on except in accordance with the requirenents
of this section.

(b) Witten Notice--Prior to participating in any private
securities transaction, an associ ated person shall provide
witten notice to the nmenber with which he is associated
describing in detail the proposed transaction and the
person's proposed role therein and stating whet her he

has received or may receive selling conpensation in
connection with the transaction; provided however that,

in the case of a series of related transactions in which no
selling conpensation has been or will be received, an
associ ated person may provide a single witten notice.

The NASD asserted that the promi ssory notes are securities,
a prerequisite to the applicability of Section 40, and that
St oi ber sold themw thout giving AlIS prior witten notice. 4

A hearing was held before the NASD District Business
Conduct Conmittee for District No. 8 which found that
St oi ber had violated Sections 1 and 40. On appeal, the NASD
Nat i onal Busi ness Conduct Conmittee agreed. The Nationa
Conmittee censured Stoi ber, suspended himfor six nonths,
required $450,000 in restitution (the anount borrowed that
was still outstanding), assessed costs totaling $1,299.25, and
i nposed a $450,000 fine, but allowed the fine to be reduced by
the amount of restitution paid within sixty days. Stoiber
appeal ed to the SEC which affirmed the NASD and subse-
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guently denied a request for reconsideration.5

4 The lack of witten notice is not disputed. Stoiber clains,
however, that he gave oral notice to James Burgauer, the A'S
director of conpliance and part owner of the firm Both Stoiber
and Burgauer agreed that, before the first note transaction, Stoiber
asked Burgauer about how he shoul d docunment any borrow ng, and
Bur gauer gave hima copy of a prom ssory note he had on file.

Stoi ber clains that he told Burgauer that he m ght ask custoners
for nmoney, but Burgauer did not renenber this aspect of the
conversati on.

5 The SEC did not address whether, if the notes are not securi -
ties, Stoiber had nonethel ess violated Section 1, a conclusion the

Il. Discussion

A. Vet her the Prom ssory Notes are Securities

St oi ber argues that the Commi ssion erred in determ ning
that the prom ssory notes he executed in return for the funds
provided by his custonmers are properly classified as securi -
ties. |If the notes are not securities, he could not be held to
have viol ated Section 40.

The definition of "security" in section 3(a)(10) of the Securi -
ti es Exchange Act of 1934, the source of the SEC s authority
inthis matter, includes a long list of financial instrunents,
beginning with "any note."6 Although courts initially inter-
preted "any note" literally, see Harold S. Bl oonmenthal &

NASD National Committee reached with little explanation. The

SEC addressed the Section 1 charge only in terns of the Section 40
charge, stating that violation of the latter established violation of
the former, a link that petitioner does not contest. See In re
Geral d Janes Stoiber, 65 S.E. C. Docket at 1101 n. 22.

6 The termis defined as

any note, stock, treasury stock, bond, debenture, certificate of
interest or participation in any profit-sharing agreement or in
any oil, gas, or other mneral royalty or |ease, any collateral-
trust certificate, preorganization certificate or subscription
transferabl e share, investnment contract, voting-trust certificate,
certificate of deposit, for a security, any put, call, straddle,
option, or privilege on any security, certificate of deposit, or
group or index of securities (including any interest therein or
based on the value thereof), or any put, call, straddle, option, or
privilege entered into on a national securities exchange relating
to foreign currency, or in general, any instrunment conmonly

known as a "security"; or any certificate of interest or partic-
i pation in, tenporary or interimcertificate for, receipt for, or
warrant or right to subscribe to or purchase, any of the
foregoing; but shall not include currency or any note, draft, bil
of exchange, or banker's acceptance which has a maturity at

the tine of issuance of not exceedi ng ni ne nonths, exclusive of
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days of grace, or any renewal thereof the maturity of which is
i kewise |limted.

Hol me Roberts & Ownen, Securities Law Handbook s 2.04[2],

at 42 (1998 ed.), an inquiry into whether a particular note is a
security has become much nore denmandi ng under the test
articulated by the Suprene Court in Reves v. Ernst & Young,

494 U S. 56 (1990). The Court stated there that "the phrase
"any note' should not be interpreted to nmean literally 'any
note,' but mnmust be understood agai nst the backdrop of what
Congress was attenpting to acconplish in enacting the Secu-

rities Acts.” 1d. at 63. Congress' purpose "was to regul ate
i nvestnents, in whatever formthey are made and by what ev-
er name they are called.” 1I1d. at 61 (enphasis in original).

Under the Reves "famly resenbl ance" test, every note is
first presuned to be a security but the presunption may fal
away under either step of a two-tiered analysis. See id. at 67.
In the first step the notes under review are conpared to
several types of notes that the Court specifically said are not
securities. Those are

the note delivered in consuner financing, the note se-

cured by a nortgage on a hone, the short-term note

secured by a lien on a small business or some of its

assets, the note evidencing a 'character’ |oan to a bank
customer, short-termnotes secured by an assignnment of
accounts receivable, [ ] a note which sinply formalizes an
open-account debt incurred in the ordinary course of

busi ness (particularly if, as in the case of the custoner of
a broker, it is collateralized)[, and] ... notes evidencing
| oans by commerci al banks for current operations.

Id. at 65 (quotation marks and citation omtted). The com

pari son between the note in question and the excluded notes

is to be made by considering four factors: (1) "the notiva-
tions that would pronpt a reasonable seller and buyer to

enter into [the transaction],"” (2) "the 'plan of distribution' of
the instrument,” (3) "the reasonabl e expectations of the in-
vesting public," and (4) "whether sonme factor such as the

exi stence of another regulatory schenme significantly reduces

the risk of the instrunent, thereby rendering application of

15 U.S.C. s 78c(a)(10). None of the notes here fall under the short
term excepti on.

the Securities Acts unnecessary."” 1d. at 66-67. The note is
not a security if this four-factor comparison reveals a "strong
resenbl ance” to one of the enunerated types of notes. 1d. at
67. |If a strong resenblance is not found, the court invokes
the second step of the anal ysis--"the decision whether anot h-
er category should be added...." 1d. This decision "is to

be made by examining the sanme [four] factors.” 1d. Wheth-

er a note is a security is a question of law, so the court applies
this test de novo. See SECv. Life Partners, Inc., 87 F.3d
536, 541 (D.C. G r.1996).7
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1. The First Reves Factor--Mdtivation
Reves explains the first factor as follows:

First, we exam ne the transaction to assess the notiva-
tions that would pronpt a reasonable seller and buyer to
enter intoit. |If the seller's purpose is to raise noney for
t he general use of a business enterprise or to finance
substantial investrments and the buyer is interested pri-
marily in the profit the note is expected to generate, the
instrument is likely to be a "security.” |If the note is
exchanged to facilitate the purchase and sale of a m nor
asset or consuner good, to correct for the seller's cash-
flow difficulties, or to advance sonme other conmercial or
consumer purpose, on the other hand, the note is |ess
sensi bly described as a "security."

Reves, 494 U.S. at 66.

We have little trouble concluding that Stoiber's main pur-
pose for using the notes points in the direction of their being

7 At the outset we reject Stoiber's claimconcerning the effect of
the initial presunption in Reves that a note is a security. He
asserts that the nere introduction of sone evidence suggesting that
a note is not a security is enough to rebut the presunption. The
Supreme Court, however, stated that the "presunption may be
rebutted only by a showing that the note bears a strong resem
blance ... to one of the enunerated categories of instrunent....

[or that] another category should be added...." Reves, 494 U S. at

67. Thus, the presunption is only rebutted when the two-step,
four-factor analysis based on all the evidence |eads to the concl usion
that a note is a not a security.

securities. Al but $50,000 of the $495, 000 raised fromhis
customers was used for commodities trading in his persona
account. Moreover, in reaffirmtion statements signed when
they declined Stoiber's rescission offers, the custoners ac-
know edged that they knew at the time of the transactions
that nost of the noney would be used for such trading. W
think trading in conmodities clearly falls under the "fi-
nanc[ing] substantial investnents” |anguage in Reves.

St oi ber predictably disagrees. He argues that he was in
t he business of selling commodities and that he used the
nmoney to purchase inventory which he then attenpted to
resell at a profit. This he ternms a commercial, not an
i nvest ment purpose. Stoiber's regular business, however,
was buying and selling on behalf of his custonmers; his
earni ngs canme not fromthe difference between the purchase
and sale prices of the securities he traded but from comm s-
sions. Stoiber's trading in commodities was not part of his
br oker age busi ness, and so we cannot say that the commodi -
ties trading had a comercial purpose related to that busi-
ness.

But even if we accept the proposition that personal com
nodi ties tradi ng was a new busi ness Stoi ber planned to
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operate distinct fromhis usual brokerage business, use of the
note noney to buy an inventory of commodities is nore akin

to "rais[ing] noney for the general use of a business enter-
prise" than the specific commercial uses cited in Reves such
as remedying a cash flow deficit or purchasing a specific
asset. Although the line between comercial and investnment
uses may not always be sharp, Reves' exanples appear to

di stingui sh between funding the enterprise generally and
fundi ng a discrete conponent or department of the enter-

prise. Because the purchase of commodities for reselling was
at the core of Stoiber's "business" of trading in them his use
of the noney to buy themis appropriately viewed as a

general busi ness use.

W al so perceive that Stoiber's custoners were primarily
notivated by the opportunity to earn a profit on their noney.
The NASD s investigator interviewed the note hol ders and
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testified that "the customers were providing the noney be-
cause they knew M. Stoiber fairly well and trusted himand
were interested in receiving a conpetitive interest rate.”
Transcript at 32 (enphasis added). The rates they re-
ceived--two points over prinme--were described by the SEC,
possessed of greater expertise than we, as "favorable.” Inre
Geral d Janmes Stoiber, 65 S.E.C. Docket at 1100. And the
Supreme Court has said a favorable interest rate indicates
that profit was the primary goal of the |ender. See Reves,
494 U S. at 67-68 (variable rate designed to stay above rate
of fered by local financial institutions). The fact that the rates
were fixed and not variable does not suggest otherw se. See
Pol | ack v. Laidl aw Hol di ngs, Inc., 27 F.3d 808, 813 (2d Gir.
1994) (noting that fixed rate bonds are regul ated as securi -
ties).

St oi ber argues that the custonmers provided funds because
of the personal relationships he had with them Hi s evidence
i ncludes affidavits submtted by the note holders, which state

that "1 believe M. Stoiber is an honest and successfu

busi ness person, and | believe himto be a good risk to repay
me the loan; that is the reason why | loaned himthis
money." This display of trust, however, does not speak to

the note hol ders' original notivations in making the | oans.
Rat her, it speaks to the information available to them when
deci di ng whet her the notes involved a tolerable | evel of risk.
The only evidence in the record that sheds Iight on the
customers' notivations indicates that profit in the form of
interest was their primry goal

There is also a substantial difference between the goals of
the parties in this case and those invol ved when banks
provi de character |oans or commercial |oans for current oper-
ations--two types of |ending evidenced by notes that are not
consi dered securities under Reves, and which Stoi ber argues
bear a "fam |y resenbl ance"” to his notes. Character |oans
are generally offered in an attenpt to cenent or maintain an
ongoi ng comercial relationship with the borrower. A |oan
for current operations allows the borrower to achieve the
commer ci al goal of continuing to operate a business snoothly
during a period when cash inflows and outflows do not match
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up. These purposes do not characterize the notes here.

Unlike with a character |oan, the note hol ders were not trying
to satisfy a potential or actual customer. Unlike with a |oan
for current operations, Stoiber was funding his entire endeav-
or, not just getting past a cash crunch

2. The Second Reves Factor--Plan of Distribution
Under the second Reves factor, we exam ne the plan of

distribution of a note "to determ ne whether it is an instru-
ment in which there is comon trading for specul ation or

investnment." Reves, 494 U S. at 66 (citation and interna
quotation marks omtted). "[T]he requisite 'comon trad-

ing' " is established if the instrunment is "offered and sold to a
broad segnment of the public...." 1d. at 68

This factor points in no clear direction in this case. Wile
the terms of the notes do not preclude trading in a secondary
mar ket, none have been resold and there is no indication that
anyone has considered reselling them Nor do we think
thirteen custoners wi th whom St oi ber had a personal rel a-
tionship constitute "a broad segnent of the public.”

On the other hand, Stoiber solicited individuals, not sophis-
ticated institutions. Wile his solicitations included individua
presentations, he offered his custonmers little detail. These
facts suggest common trading. See RTC v. Stone, 998 F.2d
1534, 1539 (10th G r. 1993); Banco Espanol de Credito v.

Security Pac. Nat'l Bank, 973 F.2d 51, 55 (2d Cr. 1992).

3. The Third Reves Factor-- Expectati ons

The Suprene Court described the third factor as foll ows:
Third, we exam ne the reasonabl e expectations of the

i nvesting public: The Court will consider instrunents to
be "securities" on the basis of such public expectations,
even where an econom ¢ anal ysis of the circunstances of
the particul ar transaction m ght suggest that the instru-
ments are not "securities" as used in that transaction

Reves, 494 U.S. at 66.

VWet her notes are reasonably perceived as securities gen-
erally turns on whether they are reasonably viewed by pur-
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chasers as investnents. See id. at 68-69; Pollack, 27 F.3d at
814; SECv. R G Reynolds Enters., Inc., 952 F.2d 1125, 1131
(9th Cr. 1991). Wen a note seller calls a note an invest-
ment, in the absence of contrary indications "it would be
reasonabl e for a prospective purchaser to take the [offeror] at
its word." Reves, 494 U S. at 69. See also R G Reynolds
Enters., Inc., 952 F.2d at 1131. Conversely, when note
purchasers are expressly put on notice that a note is not an
investnment, it is usually reasonable to conclude that the
"investing public" would not expect the notes to be securities.
See Banco Espanol de Credito, 973 F.2d at 55-56. Here,

there is no indication that Stoiber called the notes invest-
ments. Al though of questionable value due to their concl uso-
ry character, affidavits submtted by the custoners stated

that the notes were not considered to be investnents. The
limted evidence thus suggests that Stoiber's investing public
did not reasonably view the notes as securities.

Thi s adm ssi on does not, however, add much to the inquiry
i nto whether the prom ssory notes are securities. The Su-
preme Court itself described this factor as a one-way ratchet.
See Reves, 494 U. S. at 66. It allows notes that woul d not be
deened securities under a balancing of the other three fac-
tors nonetheless to be treated as securities if the public has

been led to believe they are. 1t does not, however, allow
not es which under the other factors would be deened securi -
ties to escape the reach of regulatory laws. 1In this case,

then, the third Reves factor is basically a wash.

4. The Fourth Reves Factor--Need for Federal Securities
Laws

The fourth and final inquiry |ooks to the adequacy of
regul atory schenes other than the federal Securities Acts in
reducing risk to the I ender. Reves indicates that an alterna-
tive regulatory scheme, collateral, and insurance are all capa-
ble of reducing the risk to note holders sufficiently to render
the protection of federal securities | aws unnecessary. See id.
at 69; see also Stone, 998 F.2d at 1539 (collateral).

St oi ber argues that "the circunstances of the |oans and the
creditor/debtor laws of the State of Illinois already provide

Page 10 of 16
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adequate protection to the |lenders.” The circunstances he
refers to are provisions in the notes for accel eration of
payment upon default and recovery of collection costs and
attorney fees. W think these are significantly |ess valuable
than collateral or insurance and not by our thinking an
adequate substitute for the protection of federal law Unlike
the securities |laws, they do not provide any oversi ght over
the initiation of the transactions or Stoiber's handling of the
funds. Indeed, part of why the SEC believes that Stoiber's
failure to provide his firmnotice of the note transactions
represents a serious omssion is that it denied the note

hol ders the val ue of oversight by the firmas to how he used

t he nmoney and whether he fulfilled the note obligations.

Unli ke collateral and insurance, accel eration provisions and
the like in the notes do not guarantee recovery by the note
hol ders if Stoiber |oses everything in his commodities invest-
nments or defaults for sone other reason

As for protection afforded by Illinois |aws, Stoiber's reli-
ance on them woul d expand the types of alternative protec-
tion cogni zabl e beyond those contenplated in Reves.8 The
ri sk reducing factors described by the Reves Court operate to
prevent investors fromharmin the first place or, like insur-
ance and col l ateral, make recovery nore likely after injury.

In explaining the fourth factor, the Court |ooked to Marine
Bank v. Waver, 455 U. S. 551, 557-58 (1982), which invol ved
certificates of deposit that were insured by the FDIC and the
subj ect of substantial federal banking regulations. See Reves,
494 U S. at 67, 69. Simlarly, the Second Circuit found an
alternative regulatory schenme sufficient when the sale of the
notes at issue was governed by guidelines of the Conptroller

8 Stoiber explains that the state statute of limtations is |onger
that punitive damages are avail able, and that unlike under federa
securities law plaintiffs can sonetinmes succeed under the Illinois
Consumer Fraud Act without denonstrating scienter. See Petition-
er's Brief at 32. He also explains that the venue and process
service provisions of federal |aw are unnecessary because all of the
note holders are Illinois residents and that the federal securities |aw
controlling person liability provisions are unnecessary because Stoi -
ber provided the notes in his individual capacity. See id. at 31

of the Currency. See Banco Espanol de Credito, 973 F.2d at

55-56. The provisions of Illinois law relied on by Stoiber are
of a different type; he asserts basically only that state courts
are open and that injured note holders can bring | awsuits.

Li ke his "circunstances of the |oans,"” however, this opportu-
nity only operates post-injury and offers much | ess certainty
than collateral and insurance. W do not think Illinois |aw
renders the protection of federal securities |aw unnecessary

in this case.9

Conparing Stoiber's notes to character and comerci al
| oans of fered by banks al so suggests that the protection of
federal securities law is not redundant here. W agree with
the SEC that bank | oans and Stoiber's notes are very differ-
ent; a bank has the expertise and the access to records
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needed to carefully assess a person's creditworthiness and
financial plans. Stoiber's customers had no such expertise or
access. Wile the long-lasting relationshi ps between Stoi ber
and his custonmers did give the note hol ders personal infornma-
tion about their solicitor not always avail able to bankers, we
do not think this can be an adequate substitute for the

obj ective data and anal ytical skills possessed by |ending insti-
tutions. Information and eval uation of friends based on
personal relationships is often subject to manipul ati on and
skewed by other facets of the rel ationshi ps.

5. The Reves Factors Viewed Coll ectively

Based on the four Reves factors, then, we conclude that the
prom ssory notes executed by Stoiber are securities. They
do not bear a strong enough resenbl ance to the categories of
notes declared by the Suprenme Court to be outside the
definition of securities and the four factors do not suggest
that these notes should be treated as a new non-security
category. Admittedly the plan of distribution in part signals

9 W therefore need not reach the open question of whether state
| aw can ever be an adequate substitute under the fourth Reves
factor. See Pollack, 27 F.3d at 815. This question stens fromthe
statenment in Reves that "the notes here woul d escape federa
regul ations entirely if the [Securities] Acts were held not to apply.’
Reves, 494 U.S. at 69 (enphasis added).

that the notes m ght not be securities, but that factor by itself
is not dispositive. See Trust Co. of Louisiana v. NNP Inc.

104 F.3d 1478, 1489 (5th G r. 1997) ("A debt instrunment may

be distributed to but one investor, yet still be a security.").
The notivations of Stoiber and his custonmers and the | ack of
sufficient risk reducing factors other than federal securities

| aws strongly favor treating the notes as securities, despite
the close plan of distribution. The remaining factor--the
reasonabl e expectations of the investing public--is not rele-
vant in this case

B. Whet her the SEC Erred in Affirmng the NASD s Sanc-
tions

Havi ng determ ned that the notes are securities to which
NASD s Section 40 applied, we consider the appropriateness
of the sanctions. Stoiber objects to the suspension, the
restitution requirenment, and the fine. W review an SEC
decision affirmng sanctions inposed by the NASD agai nst a
broker for an abuse of discretion. See Svalberg v. SEC, 876
F.2d 181, 184 (D.C. Gr. 1989) (per curian); Seaton v. SEC
670 F.2d 309, 311 (D.C. Cir. 1982) (per curiam.

In affirm ng Stoiber's sanctions, the SEC expl ai ned t hat
they fell within the NASD s reconmended range for serious
conduct that deprived public investors of protection and im
properly exposed Stoiber's enployer to risk. W note that
the SEC has indeed treated this kind of violation seriously on
nunerous prior occasions. See, e.g., Inre Glbert M Hair &
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Vliadimr Chorny, 51 S.E.C. 374, 378 & n.10 (1993). Stoi ber
nonet hel ess counters w th nunerous reasons why he shoul d

have been accorded | ess severe sanctions, i.e., whether the

notes are securities is a close call, he did not act willfully, he
did not try to conceal the notes, he gave his firmoral notice of
the | oans, the customers were not injured, the custoners and

his firmdid not seek disciplinary action, he has a spotless

di sciplinary record, and the custonmers declined rescission

In Seaton, this court affirmed a one year suspension in a
simlar situation. The broker there sold securities to custom
ers three tines without his enployer's know edge and al so
answered questions falsely on an application to work with
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another firm See Seaton, 670 F.2d at 310. At that tine the
NASD Rul es of Fair Practice did not include Section 40, but
Section 1 had been interpreted to include the witten notifica-
tion requirement for brokers participating in private securi -
ties transactions. See id.; Inre WIliamLouis Mrgan, 51
S.E.C 622, 625 n.12 (1993). The case did not involve fraud or
harmto any investors. See Seaton, 670 F.2d at 311. W
stated that:

W will not lightly disturb the findings of an agency in
its area of expertise. 1In this case there is an undisputed
pattern of repeated violations, the significance of which
the Conmi ssion is better equipped to judge than this

Court. There is no indication that the Conm ssion has
abused its discretion in affirm ng the sanctions.

Id. 1In another simlar case, the SEC described violations as
wi |l I ful and entered permanent suspensions, even though the
br okers invol ved apparently acted on advi ce of counsel. See

O Leary v. SEC, 424 F.2d 908, 909, 912 (D.C. Gr. 1970). The
brokers were evidently first offenders and investors did not
suffer any injury. See id. at 912. W upheld the suspen-
sions, noting that while the mtigating factors " 'mght have
warranted a lighter sanction, they did not require one." " Id.
(quoting Tager v. SEC, 344 F.2d 5, 8 (2d Gr. 1965)). Addi-
tionally, the NASD Sanction Guidelines call for consideration
of a suspension of up to two years or, in egregi ous cases, a
per manent bar. See NASD Regul ation, Inc., NASD Sanction
Quidelines 15 (1998) ("Quidelines"). In Iight of Seaton,

O Leary, and the Cuidelines, we cannot say that the six

nmont h suspensi on of Stoi ber was an abuse of discretion

St oi ber contends that the restitution requirenent is unjust-
ifiable in light of the uniformy rejected rescission offers he

made under his agreenent with the state of Illinois. The
SEC s concerns are not identical to those of Illinois, however,
and Illinois never found Stoiber in violation of state | aws or

regul ati ons, whereas the SEC found viol ati ons of the NASD
Rules. A stiffer response fromthe SEC is thus not surpris-
ing. As the notes were at the core of Stoiber's violations, it
was not an abuse of discretion for the SEC to require Stoiber
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to di sgorge what he had obtained inproperly. See Hateley v.
SEC, 8 F.3d 653, 656-57 (9th Cir. 1993) (ordering disgorge-

ment in amount equal to ill-gotten gain); see also Cuidelines
at 7 n.2 ("restitution is an appropriate nethod of depriving a
respondent of his or her ill-gotten gain").

The SEC makes a convincing case that the size of the fine,
$450, 000 |l ess restitution made within sixty days, is appropri-
ate under the NASD Guidelines. The Guidelines call for a
fine of $5,000 to $50,000 for violation of the witten notifica-
tion requirenment. The SEC correctly asserts that it is
entitled to treat Stoiber's actions as thirteen separate viol a-
tions, one for each note. See Sval berg, 876 F.2d at 185. At a
maxi mum $50, 000 per violation, the ceiling goes up to
$650, 000. 10 The SEC al so argues that the Cuidelines allow
the fine to be increased by the amount of noney received
fromthe note holders. While the Guidelines do allow adj udi -
cators to "add[ ] the ampunt of a respondent’'s financial bene-
fit," Quidelines at 15 n.2, the benefit to Stoi ber here was only
the tenporary use of the nmoney, not the anount of the notes
in full. The SEC does not need this extra fillip since the
$5,000 to $50,000 Cuidelines range for each violation is
sufficient to denonstrate that the fine was not excessive. W
al so note that three of the four "principal considerations”
listed in the Guidelines with respect to this kind of violation
mlitate in favor of a severe fine: Stoiber was affiliated with
the issuer (he was the issuer), he sold the notes to custoners
of the firm and he did not provide the firmwth "verba
notice of all relevant factors.”"11 GQuidelines at 15. Addition-
ally, although Stoiber argues that the note hol ders have not
suffered any injury, the Quidelines state that "[a]djudicators
shoul d not consider whether the investnment or enterprise was
successful ." 1d. at 15 n.1. W conclude then that the SEC

10 Even if we considered only the el even violations that occurred
within the tine frame initially listed in the conplaint, see supra
note 1, the ceiling would still be greater than the fine inposed.

11 The SEC observed that Stoiber only "spoke [with the conpli -
ance director] generically about obtaining loans.” 1In re Cerald
Janes Stoi ber, 65 S.E.C. Docket at 1101 n.23.

did not abuse its discretion in affirmng the fine inposed by
t he NASD

C. Whet her the Fine Violates the Ei ghth Amendnent

Stoi ber al so argues that the fine violates the Eighth
Amendnent's Excessive Fines C ausel?2 because it is not
proportional to his m sconduct. W consider this argunent
wai ved because Stoiber failed to raise it before the SEC as
requi red by statute:

No objection to an order or rule of the Comm ssion, for
whi ch review is sought under this section, may be consid-
ered by the court unless it was urged before the Com

m ssion or there was reasonable ground for failure to do
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SO.

15 U.S.C. s 78y(c)(1). This requirenent is not inapplicable
sol el y because the objection not urged before the SECis a
constitutional one. See C.E Carlson, Inc. v. SEC, 859 F.2d
1429, 1439 (10th G r. 1988).

The failure to raise an issue in a prior forumis excusable
when due to an intervening change in the |law, see Association
of Bitum nous Contractors, Inc. v. Apfel, 156 F.3d 1246, 1254
n.5 (D.C. Cr. 1998); Roosevelt v. E.I. Du Pont de Nemours &
Co., 958 F.2d 416, 419 & n.5 (D.C. Cr. 1992), but no such
exception is applicable here. Stoiber contends that United
States v. Bajakajian, 118 S. . 2028 (1998), decided after the

SEC affirmed the NASD in his case, "is a |andmark deci sion
that breathed new life into Ei ghth Arendnent jurispru-
dence.” Al though Bajakajian did reject a fine because of a

| ack of proportionality with the offense, it certainly was not
t he source of any new or novel proportionality requirenent.
See Pharaon v. Board of CGovernors of Fed. Reserve Sys., 135
F.3d 148, 156 (D.C. Cr.), cert. denied, 119 S. . 371 (1998)
(stating, nonths before Bajakajian was decided, that the
"Clause requires us to consider the value of the fine in
relation to the offense"). Bajakajian did not elevate Stoi-
ber's Excessive Fines claim"fromconpletely untenable to

12 "Excessive bail shall not be required, nor excessive fines im
posed, nor cruel and unusual punishnments inflicted."

plausible.” United States v. Byers, 740 F.2d 1104, 1116 n.11
(D.C. Cr. 1984) (en banc). Stoiber's objection to the fine on
ot her grounds before the agency was not sufficient to avert

wai ver on this one.

[11. Conclusion
Because the SEC correctly determ ned that the prom ssory
notes are securities, the sanctions do not constitute an abuse
of discretion, and Stoi ber waived his Ei ghth Anendnent
claim the petition for review is denied.

So ordered.
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